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January 22, 1990

Ms. Nell Evans

Special Assistant:

Utfice of the Governor
Slate Capilol - West Wing
Phoenix, Arizona 85007

Re: 190-013 (R89-151)

Dear Ms. Evans:

You have asked a number of questions concerning the

establishment of the Occupational Therapy Examiners Board

. (Board), created in Laws 1989 (1st Reg. Sess.) Ch. 296, § 6. 1In
the following responses to your questions, we conclude that the
Governor does not have the authority to appoint Board members
pursuant to A.R.S. § 32-3402(A) prior to the effective date of
the legislation, June 30, 1990. See Laws 1989 (1lst Reg. Sess.)
Ch. 296, § 10. We conclude that, although Board members may not
be appointed prior to June 30, 1990, the Governor may appoint an
advisory board or committee to assist in drafting tentative
rules and a budget for the Board. However, the Governor may not
£i1ll the position of Executive Director for the Board prior to
the effective date of the legislation. We also conclude that
individuals serving on the advisory committee would not be
permitted to receive reimbursement for travel expenses incurred
in 1989-199Q from the $25,000 start-up costs appropriated by
legislatfon to the Board for fiscal year 1990-91, pursuant to
Laws 198%-(1lst Reg. Sess.) Ch. 296, § 11. We conclude that
proceedinigs by the advisory board are subject to Arizona's Open
Meeting Law, A.R.S. § § 38-431 to -431.09. Finally, we conclude
that the Governor may subsequently appoint members of an
advisory board to the Occupational Therapy Examiners Roagdl.



Nell Evans, Special Assistant
Page 2

-%First, you have asked whether the Governor has the
anthority to appoint Board members pursuant to A,R.S.
§ 32-3402(A) prior to the effective date of the legislation,
June 30, 1990. The Board was created by lLaws 1989 (Ist Reg.
Sess.) Ch. 296, § 6 [enacting new sections 34-3401 to -3445,

Arizona Revised Statutes}. The Act states that the new
Jegislation "is effective f1rom and after June 30, layg." 1d. at
§ 10, aA.R.S. § 1-241(R) provides Lhal “laln acl o1 stalule,
which by its Lerms is Lo Lake effect [rom and after a specified

day, shall take effect at midnighl of the day specified."
Further, "[nlo statute is retroactive unless expressly declared
therein." A.R.S. § 1-244, See also Merchants Despatch
Trauspoutgtiouwcqrpg_yi‘Apizpna_Stgteﬁiazmcgmmission, 20 Ariz.
App. 276, 279, 512 P.24d 39, 42 (1973) ("Generally, statutes and
their amenduments take effect on the date of enactment or on
Lheir effective dates.") The Governor derives authority to
appoint five members to the Board from § 32-3402(A) of this new
legislation. Because the statute will not be effective prior to
June 30, 1990, the Governor has no authority to appoint Board
members prior to that time. See Litchfield Elementary School
District No, 79 v, Babbitt, 125 Ariz. 215, 220, 608 P.2d 792,
797 (App. 1980) ("the governor, or executive, has only such
powers as are conferred upon him by our constitution or by
validly enacted statute.")

You have also inquired whether the Governor has
authority to appoint an advisory board to assist in, among other
things, the drafting of tentative rules and a proposed budget to
be offered for the Board's consideration upon its
establishment. Although the Governor's authority to appoint
advisory boards and committees is not expressly enumerated in
A.R.5. § 41-101 (powers and duties of the Governor), the power
to appoint advisory committees has been provided by the
Legislature in A.R.S. § 41-106 ("Members of an advisory board
established by the governor are elibible, subject to legislative
appropriation, for reimbursement of expenses pursuant to [A.R.S.
§ § 38-621 to -627]1.") See also Ariz. Att'y Gen. Op. No.
77-163. The Governor's Office has in the past established such
comnittees by executive order. See, e.g., Japanese Baseball
Committee Executive Order No. 89-13, reprinted in Ariz. Legis.
Serv. (West) Vol. 6 at A-5 (July, 1989). Therefore, we conclude
that the~8overnor has authority to issue an executive order to
establish an advisory board or committee.

While general authority to appoint an advisory
commiltee does exist, the Governor may not by execol izo ooy
override the Legislature's intent to create Fhe Roard of foct jve
June 30, 1990. See Litchfield Elementary School Distyiict No. 79
v._Babbitt, 125 Ariz. at 220, 608 P.2d at 797; Ariz. Att'y. Gen.
Op. No. 77-163. ‘Therefore, noting the limitations inherent in
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the Governor's powers Lhrough executlive orders, we conclude that
an advisory committee may act only in an advisory capacity and
may not usurp anthority which the Legislature has reserved for
the Board at its inception on June 30, 1990. See, e.qg.,
Vansickle v. Shanahan, 212 Kan. 426, 511 P.2A 223, 241-242
(1973) (executive orders cannot "have the effect of adding 1o
execulive funclions, extending agencies o fanctions beyond
Lheir scheduled dale, [or] requiting additional revenues or
appropriations. . ., .")

You have asked about an advisory commitlee's authority
to act in a number of situations. A commitlee would be
permitted to draft tenative rules for consideration by the
Board. fndeed, A.R.S. § 41-1033 provides that “{alny person

may peltition an agency requesting the adoption of a rule."
(Fmphasis added.) The Board once appointed, however, would in
no way be obligated Lo adopt Lhose rules. Similarly, the
committee could draft a proposed budget for consideration by bhe
Board. On the other hand, the committee would have no authority
to establish and fill the position of Executive Director. The
authority for employwment of an "executive secretary" and of all
necessary employees is granted by A.R.S. § 32-3403 to the Board,
effective June 30, 1990. Laws 1989 (1st Reg. Sess.) Ch. 296,
§ 10. Thus, an advisory committee has no power to employ on the
Board's behalf any person prior to the Board's creation on the
effective date of the legislation.

You have asked whether individuals participating on an
advisory committee appointed by the Governor would be eligible
to receive reimbursement for travel expenses incurred in the
1989-90 fiscal year from the $25,000 start-up costs appropriatead
to the Board for fiscal year 1990-91, See Laws 1989 .(1lst Reg.
Sess.) Ch. 296, § 11. A.R.S. § 41-106 provides that " [in]embers
ot an advisory board established by the governor are eliyible,
subject to legislative appropriation, for reimbursement of
expenses pursuant to Title 38, Chapter 4, Article 2." (Emphasis
added.) Because the Legislature has not appropriated funds for
start-up costs involved with the establishment of the Board
until June 30, 1990, expenses incurred by advisory committee
members pridr to that time (even if such expenses could be paid
from monkes appropriated to the Board), cannot be reimbursed
from theiBoard's start-up costs. Crane v, Frohmiller, 45 Ariz.
490, 495-496, 45 P.2d 955, 958 (1935) (the legislature has
supreme authority over matters of appropriations). If, however,
the Governor has within her budget available monies appropriated
for_such_expenses, committee members could he reimbmir e Fyogn
that alternative source. See Webb v. Frotmilley, %2 iz, 128,
79 P.2d 510 (1938); Wiggins v. Kerby, 44 Arin. 418, 38 1r.2d 315
(1934); Ariz. Att'y. Gen. Op. No. 75-207.

You have also inquired whether proceedings by an
advisory committee are subject to Arizona's Open Meeting Law,
A.R.S. § 38-431.01(A) provides that "[a]ll meetings of any
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public body shall bLe public meet ings and all persons so desiring
shall be permitted to attend and listen to the deliberations and
proceedings.”

A "public body," for purposes of the Open Meeting Law,
inclindes "all boards and commissions of the stale and politlical
subdivisions, all muelti-memben governing baodies of departnent o,
agencies, institutions and instrumentalil ieg of the state ..

AR.S. § 38-431(5) (Fwphasis supplied). Consequently, Lhe
Governor's advisory committees are subject to the Open Meeting
Law if they are "boards,” "commissions" or "governing bodies of
. instrumentalities" of the state. These statutory words
and phrases will be given their ordinary meaning unless the
conlext of the statulte indicates otlherwise. A.R.S. § 1-213;
State v. Wise, 137 Ariz. 468, 470 n.3, 671 P.2d 909, 911 n.3
(L983). Such ordinary meaning may be supplied by reference to a
widely respected dictionary. 1d.

A "board," as it is used in the context of § 38-431(5),
is defined as follows:

A committee of persons organized under
authority of law in order to exercise certain
~authorities, have oversight or control of
certain matters, or discharge certain
functions or a magisterial, representative, or
fiduciary character.

Black's Law Dictionary 157-158 (5th ed. 1979). The term
"commission" means:

.+ . A board or committee officially
appointed and empowered to perform certain
acts or exercise ceilain jurisdiction of a
public nature or relation; as a "Public
Service Commission."

Black's Law Dictionary 246 (5'h ed. 1979). Finally, an
"instrumentality" of government is recognized as an entity
organized for and used by the government in the operation of its
governmental functions. O'Neil v. Valley National Bank of
rhoenix, 58 Ariz. 539, 540-541, 121 P.24d 646, 646 (1942).

Based upon the plain meaning of the statute and upon
our duty to construe the statute "in favor of open and public
meetings," A.R.S. § 38-431.09, we conclude that Goverjng
advisory committees are "public bodies" which mnsl comp by wijbh
the provisions of the Open Meeting Law. Such commilblees arve
organized pursuant to law and are appointed by the Governor to
perform functions within the Executive Department of state
government. A.R.S. § 41-106. The committees are subject to the
same supervisory authorily of the Governor as other multi-member
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boards within the Execut ive Department, Arizona Constitution
article;,,'§ 4, and, thus, are required to make special reports

As direcfeq by the fovernoy eoncerning matlers of public
interest, A.R.5. § dI-101(Aa)(v), Cunxuquently, Such committees

are qgoverning bodies organized pursuant to law (o perlform or
dizchnrqe certain functiong of the state aqovernment Thorefoy,
We conclude Lhat the Goveinog'g advisory commilteeg function ag

hoards, cCommissions oy qoverning hodies of jnstrumenta!ities Of
the slate ang constilute "pulhiic budies" for Putposes of (he
Open Meeting Law, A.R.S. § 38-431(5).

Finally, You have asked whelher (he Governor may
appoint membe; s of the advisory committee to the Board of
Occupational Therapy Examiners itself. we conclude that there
is no legal impedinment to such appointments merely arising out
of having Previously served on the advisory committee. we note,
however, that only the Board, when duly constituted, has the
power to exercise authority granteq by the Legislature, ang it
cannot be bound by actions of the advisory committee, See
A.R.S. § 38-442 (persons may not exercise a function of a public
Oftice without taking the oatn of and giving the required bond
for the public office),

Tn summary, we conclude that, althongh members of {he
Occupational Therapy Examiners Board may not be appointed prior
to June 30, 1990, the Governor may appoint an advisory board or
commillee Lo assist in drafting tentative rules and a budget for
the Board. However, the Governor may not fill the Position of
Executive Director for the Board prior to the effective date of
the legislation. We also conclude that individuals serving on

- reimbursement for travel expenses incurred in 1989-1990 from the

$25,000 start-up costs appropriated by legislation to the Board
for fiscal year 1990-91, Pursuant to Laws 1989 (1st Regq, Sess.)
Ch. 296, § 11. We conclude that broceedings by the advisory

§ § 38-431 to -431.09, ang that the Governor may subSequently
appoint members of an advisory boarg to the Occupational Therapy
Examine@g'&bar&?' :
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Sincerelyﬁ

BOR CORR I ‘
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